Zires & Martinez Carrera, SC

MeXxIco

Abdon H Hernandez-Martinez
Zires & Martinez Carrera, SC

Mining industry
1 What s the nature and importance of the mining industry?

Notwithstanding the prevailing good prices of metals, the mining
industry continues to represent 1.6 per cent of the GNP and min-
ing activities are conducted in 24 of the 32 states in Mexico (65
per cent of the national territory). The annual production in 2006
was valued at approximately US$6.9 billion, an increase of 44 per
cent over the previous year. The investment in mining for 2006
was approximately US$1.257 billion, an increase of 38 per cent
and a record for the last 10 years. Direct employment in 2006 was
278,988 persons, an increase of 5.5 per cent over 2005.

Legal and regulatory structure
2 Isthe legal system civil or common law-based?

Mexico’s legal system is civil-law based.

3 How is the mining industry regulated?

Mexico’s mining industry is regulated at federal level.

4 What are the principal laws that regulate the mining industry? What are the
principal regulatory bodies that administer those laws?

The Mining Law (enacted on 26 June 1992) amended on 25 April
2005 and its regulations (enacted on 15 February 15 1999) are
the principal laws that regulate the mining industry in Mexico.
They are administered by the General Mining Bureau (Direc-
cién General de Minas) of the Ministry of Economy (Secretaria
de Economia).

5 What classification system does the mining industry use for reporting mineral
resources and mineral reserves?

The classification system uses positive or proven reserves, probable
reserves and potential reserves. At present, there is no obligation
for mining companies to report resources or reserves, although
they report them in their annual reports for their convenience.

Mining rights and title
6 Who has title to metallic minerals in the ground?

The nation has eminent and original title to all minerals in the
ground (as provided for in article 27 of the constitution of the
United Mexican States).They may be extracted by private indi-
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viduals or Mexican corporations pursuant to mining concessions
granted by the federal executive.

7 What information and data is publicly available to private parties that wish
to engage in mining activities?

Geological information is available through the Mineral
Resources Council (Consejo de Recursos Minerales), an agency
of the federal government and other information available in the
General Mining Bureau and the Public Mining Registry (Registro
Publico de Mineria) of the Ministry of Economy.

8  What mining rights may private parties acquire? How are these acquired?
What obligations does the rights holder have?

Private parties may acquire: the right to explore, mine, process
(mill) and dispose of minerals; the right to request temporary
occupation or expropriation of surface land for mining activities;
and the right to use water from the mines for processing minerals
and mining camp without a water concession.

The general rule to acquire such rights is on a “first come first
considered’ basis; however, in the case of simultaneous (date and
time) mining concession applications, there is a draw and in the
case of mining reserves there is a competitive bidding process.

The holder has to comply with applicable provisions of the
Mining Law and its regulations by rendering periodic reports of
assessment work done; complying with all applicable environ-
mental laws and regulations; having a safety engineer (one for
each nine workers in coal mines and one for each 50 workers in
other mines); and paying mining taxes.

9 s there any distinction between the mining rights that may be acquired by
domestic parties and those that may be acquired by foreign parties?

Mining concessions may be granted to any individual person,
national or foreign, and companies incorporated under the laws
of Mexico, which may be 100 per cent foreign-owned. In certain
circumstances it may be desirable to have a domestic partner (the
foreign partner has the ‘know-how’ and the domestic partner has
the ‘know-who’) especially when good local community relations
are critical.

10 How are mining rights protected?

Mining rights are protected under the provisions of the federal
constitution (due process) and the General Mining Bureau has
the authority to impose penalties on parties infringing mining
rights. This is in addition to the federal judiciary which as a gen-

Getting the Deal Through — MINING 2007



Zires & Martinez Carrera, SC

eral rule adheres to the rule of law and due process.

11 How do the rights of aboriginal, indigenous or currently or previously
disadvantaged peoples affect the acquisition or exercise of mining rights?

Under recent amendments to the Mining Law, indigenous com-
munities and people have the right to acquire mining concessions
on a ‘first come first considered’ basis; in the case of simultaneous
concession applications they have a preferential right to acquire
the concession, and in the case of a bidding process for conces-
sions in national mining reserves, they have the right to equal
the best offer.

12 What surface rights may private parties acquire? How are these rights acquired?

Surface rights may be acquired by direct purchase or lease from
the owner, through temporary occupation rights granted by the
General Mining Bureau under the Mining Law, in case of gido or
communal lands or through expropriation of gido or communal
lands under the Federal Agrarian Law.

Duties, royalties and taxes

13 What duties, royalties and taxes are payable by private parties carrying on
mining activities? Are these duties, royalties and taxes revenue-based or
profits-based?

Mining taxes are levied on the basis of total acreage of area cov-
ered by concessions, with a decreasing rate (with the purpose
of discouraging hoarding of acreage) with the passage of time.
Royalties are only payable in the case of bidding processes of
national mining reserves. In addition, royalties may be payable
to a private individual or Mexican corporation if it is the owner
of the concession and grants a lease or equivalent contract to a
third party in which case a royalty (3 per cent to 7 per cent) based
on net smelter return is customary.

14 What tax advantages and incentives are available to private parties carrying
on mining activities?

There are no specific tax advantages or incentives granted
to mining activities; however, there is a reduced fuel tax on
fuel purchased for low profile (eg, scooptrams) or off-road
mining equipment.

15 Is there any distinction between the duties, royalties and taxes payable by
domestic parties and those payable by foreign parties?

All parties are subject to the same tax provisions; there is no
distinction between domestic and foreign parties.

Business structures

16 What are the principal business structures used by private parties carrying on
mining activities?

The principal business structures are Mexican corporations (with
or without foreign investment) in the form of a sociedad anonima
or variable capital company (sociedad anonima de capital vari-
able) as well as limited liability companies (sociedad de respon-
sabilidad limitada), which are used by US parent companies
because of certain tax benefits obtained in the US.
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Hnancing

17 What are the principal sources of financing available to private parties
carrying on mining activities? What role does the domestic public securities
market play in financing the mining industry?

Financing is obtained from the owners of the Mexican mining
corporation and also through ‘project financing’ from non-
Mexican financial institutions (including Eximbank and equiva-
lent), and in the case of companies traded on the Toronto Stock
Exchange through the placement of shares in TSX. The Mexican
stock exchange is not used to finance mining companies, only
two major Mexican mining companies are currently traded on
the Mexican stock exchange.

Restrictions and limitations

18 What restrictions and limitations are imposed on the importation of machinery
and equipment or services required in connection with mining activities?

There are no restrictions or limitations on the importation of
machinery and equipment. If the M&E is imported from coun-
tries with which Mexico has a free trade agreement (eg, NAFTA)
the importation is subject to nominal or no import duties.

19 What restrictions and limitations are imposed on the use of domestic and
foreign employees in connection with mining activities?

As a general rule there are no restrictions or limitations on the
use of foreign employees in mining activities, provided a tempo-
rary work permit is obtained from the immigration authorities.
However, Mexico’s Federal Labour Law provides that 90 per
cent of all hourly and salaried workers and employees must be
Mexican nationals.

20 What restrictions or limitations are imposed on the processing, export or sale
of metallic minerals?

There are no restrictions or limitations on the export of minerals,
concentrates and metals.

21 What restrictions or limitations are imposed on the import of funds for
mining activities or the use of the proceeds from the export or sale of
metallic minerals?

There are no restrictions or limitations on the import of funds
or on the use of proceeds from export sales. There are no
exchange controls nor obligations to repatriate or use the funds
domestically.

Environment, health and safety

22 What are the principal environmental, health and safety laws applicable
to the mining industry? What are the principal regulatory bodies that
administer those laws?

The principle laws applicable are:

¢ General Environmental Balance and Environment Protection
Law (Ley General del Equilibrio Ecologico y la Proteccion al
Ambiente- GEBEPL);

®  General Law for the Prevention and Integral Management of
Residues (Ley General para la Prevencion y Gestion Integral
de los Residuos);

e National Waters Law (Ley de Aguas Nacionales);
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¢ Regulations of GEBEPL on control and prevention of atmos-
pheric pollution;
¢ Regulations of GEBEPL on registry of emissions and transfer

of pollutants;

¢ Regulations of GEBEPL on evaluation of environmental
impact;

¢ Federal Regulations of Safety, Health and Environment in
the Workplace;

¢ Official Mexican Norm NOM-120-ECOL-1997 with speci-
fications for environmental protection in direct exploration
activities;

e NOM-141-SEMARNAT-2003 with procedures to charac-
terise tailings and criteria for the tailings pond site prepara-
tion, construction, operation and post-operation; and

e NOM-023-STPS-2003 with workplace safety and health
conditions in mining operations.

The principal regulatory bodies are:

¢ the Federal Ministry of the Environment and Natural
Resources;

¢ the National Ecological Institute;

o the Federal Environmental Protection Prosecutors’ Office
(Procuraduria Federal de Proteccion al Ambiente); and

e the Federal Ministry of Labour and Social Protection.

23 What is the environmental review and permitting process for a mining
project? How long does it normally take to obtain the necessary permits?

For exploration activities, mine construction and tailings-ponds
construction and operation, an environmental impact statement
authorisation is required. A change of land use (forestry to mine
operation) permit is required. For the issuance of hazardous resi-
dues, the mining operation must be registered.

Depending on the particular case and complexities of the
mining activity, the permit may take from a minimum of two
weeks up to a maximum of four months.

24 What is the closure and remediation process for a mining project? What
performance bonds, guarantees and other financial assurances are required?

When the environmental impact statement authorisation is
granted or any subsequent authorisation for an amended envi-
ronmental impact statement, closure and remediation measures
are imposed on a case-by-case basis, including covering tail-
ing-ponds with earth, planting trees, demolishing buildings, the
enclosure of hazardous residues, etc.
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Update and trends

Due to the favourable prices of metals, the exploration
activitieshave increased and continue increasing
substantially, with the presence of numerousforeign
mining companies, particularly the junior Canadian
companiesengaged in exploration, which have invested
the aggregate amount of US$428 million in 2006. The
major Mexican mining companies have also increased their
exploration budgets. Asaresult of the foregoing, there
isa shortage of available exploration equipment and
subcontractors. In addition, there isa scarcity of geologists
and other mining professionals

No performance bonds, guarantees or other financial assur-
ance are required; however, failure to comply with reclamation
and remediation conditions may subject the delinquent party to
substantial fines.

International treaties

25 What international treaties apply to the mining industry or an investment in
the mining industry?

NAFTA and similar free trade agreements (eg, with Chile, Japan
and the European Union solely regarding investment, ie, for-
eign investors must be granted the same treatment as domestic
investors).
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